Attachment C

Summary of Legal Authority for Agency Augmentation Strateqy

As one strategy to reduce the overall number of pending hearing requests, the Social
Security Administration (SSA) plans to have administrative appeals judges (AAJ) on the Appeals
Council conduct hearings and issue decisions in two categories of cases: (1) non-disability cases
when a request for hearing is pending before an administrative law judge (ALJ); and (2) cases
that are pending before the Appeals Council on a request for review, on own motion review, or
on remand from Federal court that require a supplemental hearing. This plan comports with the
Social Security Act (Act), the agency’s existing regulations, and due process.

Sections 205(b)(1) and 1631(c)(1)(A) of the Act define SSA’s administrative hearing
process. These sections of the Act require the agency to give an individual “reasonable notice
and opportunity for a hearing.” Section 205(b)(1) also broadly authorizes the Commissioner “to
hold such hearings . . . and other proceedings as the Commissioner may deem necessary or
proper for the administration of this title.” Section 1631(c)(1)(A) contains substantially the same
language. The Supreme Court has long recognized that the Act grants the agency “the power by
regulation to establish hearing procedures . . . so long as the procedures are fundamentally fair.”*

Since the beginning of SSA’s hearings process in 1940, SSA’s regulations have
authorized members of the Appeals Council to hold hearings and issue decisions.? This
authority predates the Administrative Procedure Act, which was enacted in 1946 and is modeled
on the Social Security Act.® The regulations that authorize the Appeals Council to remove a
pending hearing request from an ALJ, hold the hearing, and issue the decision, 20 C.F.R. 88
404.956, 416.1456, do not limit the type or the total number of cases that the Appeals Council
can hear and decide, nor has the agency limited the Appeals Council’s authority on the issue in
any other way. Consequently, the Appeals Council has authority under the existing regulations
to removg any hearing request that is pending before an ALJ, hold the hearing, and issue the
decision.

Sections 404.956 and 416.1456 do not directly apply when the Appeals Council conducts
a supplemental hearing in a case that is pending before it on a request for review, on own motion
review, or on remand from Federal Court. Nevertheless, sections 404.956 and 416.1456 express
the agency’s longstanding view that members of the Appeals Council are suitable presiding
officials at administrative hearings, and that it is beneficial for Appeals Council members to hear
and decide some cases.

When a case is before the Appeals Council because the claimant requested review or the
Appeals Council decided to exercise own motion review, neither the Act nor the regulations
prohibit the Appeals Council from holding a supplemental hearing. Similarly, when a case is
pending before the Appeals Council on remand from a Federal court, the regulations provide that
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the Appeals Council “may make a decision, or it may remand the case to an administrative law
judge with instructions to take action and issue a decision or return the case to the Appeals
Council with a recommended decision.”” If the Appeals Council decides to make a decision
under the authority in these regulations, nothing in the regulations prohibits the Appeals Council
from holding a supplemental hearing.

When a claimant requests Appeals Council review, the regulations permit the Appeals
Council to deny or dismiss the request, or grant the request and either issue a decision or remand
the case to an ALJ.® Once a case is before the Appeals Council on review, the claimant may ask
to appear before the Appeals Council and present oral argument.” If the claimant does not
request to appear and present oral argument, the regulations do not preclude the Appeals Council
from scheduling an oral argument or another hearing proceeding on its own initiative.®

The regulations that govern decisions by the Appeals Council also do not prohibit the
Appeals Council from conducting hearing proceedings. These regulations provide only that the
Appeals Council may issue a decision after reviewing all the evidence in the ALJ hearing record
and any additional evidence received, subject to the limitations on the Appeals Council’s
consideration of additional evidence.® And, 20 C.F.R.§ 404.976 specifically states that if
additional evidence is needed, the Appeals Council may remand the case to an administrative
law judge to receive evidence and issue a new decision. However, if the Appeals Council
decides that it can obtain the evidence more quickly, it may do so. This allowable activity will
reduce the wait times for claimants.

The proposal to have administrative appeals judges on the Appeals Council hold hearings
and issue decisions in certain cases also comports with due process. There is no due process
violation inherent in a hearing system that relies on adjudicators other than ALJs.*® With respect
to the issue of who may be a decisionmaker in an adjudicatory proceeding, the fundamental
requirement of due process is that the decisionmaker be fair and impartial.'* Because the
members of the Appeals Council will function as neutral decisionmakers and follow the same
rules as ALJs, allowing members of the Appeals Council to conduct supplemental hearings in
certain categories of cases would comport with due process.
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